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                      Misc. (J) No-45 of 2019 

Dhiru Borah & Others Vs. Anamika Barua & Others 

Assam Schedule VII: Form No. 132 
 

HIGH COURT FORM NO. (J) 2. 
HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

IN THE COURT OF THE CIVIL JUDGE, TEZPUR, SONITPUR 
 

Present: N.J. Haque, LLM, AJS 
Civil Judge 
Tezpur, Sonitpur 

21st day of June 2019 

MISC. (J) NO. 45/2019 

(Arising out of TS No.11/2015) 

(1)  Sri Dhiru Borah 

Son of Late Hemadhar Borah 

R/o – Kamar Chuburi, Tezpur Town,  

Mouza- Mahabhairab, PS- Tezpur,  

District – Sonitpur, Assam. 

(2)  Sri Ranjan Borah  

Son of Ramen Borah 

R/o – Ushanagar Tezpur Town,  

Mouza- Mahabhairab, PS- Tezpur,  

District – Sonitpur, Assam. 

     -- Petitioners/Plaintiffs  

-Vs.- 

(1)  Smti Anamika Baruah 

Wife of Late Bipul Kr. Baruah, 

R/o – Mazgaon (Harigaon) near 155 Base Hospital, Tezpur, 

   Presently residing at L, 1/9 Vidyasagar, Military Road,    

   Baghejatin, ½ floor, Kolkata-700047, West Bengal   

 (2) M/S Abutani Merchantile Pvt. Ltd.   

Registered office at Sixth Mile, Khanapara, Guwahati 

District – Kamrup (M), Assam represented by its Director Sri 

   Arjun Kalita, son of late Barihana Kalita, resident of R.G   

   Baruah Road, 1st Bye Lane, Hastinapur, Guwahati 

District – Kamrup (M), Assam 

                  -- Opp. Parties/ defendants 
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Ld. Advocate appeared for the petitioner          : - Mr. Sri Promod Ch. Sarmah 
Ld. Advocate appeared on behalf of OP  : - Mr. S. K Singh 
 

A petition under Order 6 Rule 
17 and Section 151 of Code of 
Civil Procedure.  
 

1. Instant Misc. case arisen out of a petition filed by 

petitioners/plaintiffs against the O.P’s under Order 6 Rule 17 and 

Section 151 praying amendment of the plaint. Both the sides are 

represented today. Heard both sides and perused the petition No. 

540 along with entire case record.  

2. The plaintiffs in petition No. 540 has prayed amendment of plaint 

contending that the plaintiffs earlier engaged Sri Someswar Borah 

and Sri Nayanmoni Das as their advocates for conducting their 

case and accordingly the said learned advocates prepared the 

plaint of the suit of the plaintiffs on the basis of facts stated by 

them and relying upon the documents produced by the plaintiffs. 

That after filing of affidavits of four numbers of witnesses from 

the plaintiffs’ side Sri Nayanamoni Das, one of the learned 

advocates has left his practice of advocacy to join as a Member of 

Foreigners Tribunal. Thereafter the file of the case was handed 

over to the plaintiffs by another advocate Sri Someswar Borah 

with an advice to engage a new advocate for conducting their 

case in the Hon’ble Court. That the plaintiffs then engaged Sri 

Promod Ch. Sarmah, Advocate of Tezpur for conducting their 

case and the file of the case was handed over to him. That newly 

engaged advocate came to know that some important reliefs 

which were to be made earlier not mentioned in the prayer 

portion of the plaint although the same are written in the Title 

page of the plaint(in page No.3). That, if the said unmentioned 

reliefs are not incorporated by way of amendment of the plaint, 

the purpose of institution of the suit shall be infructuous. The 

proposed amendments are required to be done in the prayer 

portion of the plaint by incorporating as under: 
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B(i) to decree the suit for declaration that the Sale Deed 

No. 150 for the year 2015 registered on 21-01-2015 in 

the office of Senior Sub-Registrar, Sonitpur at Tezpur as 

cancelled, null and void and inoperative in law; 

B (ii) to decree the suit for eviction of the defendant No.2 

from the ground floor of the RCC building with his men 

and materials therefrom and after his eviction the 

possession of the said vacant ground floor of the RCC 

building be handed over to the plaintiffs. 

“against the defendant No.1 restraining and prohibiting 

him in taking forceful possession in the ground floor of 

the said RCC building as well as in the suit land described 

in the schedule herein below after eviction of the 

defendant No.2 and handing over possession of the same 

to the plaintiffs through due process of law”. This portion is 

required to be added after the words “For permanent 

injunction” as made in the last portion of the para No.23 of the 

plaint.    

3. That the proposed amendments are necessary for the purpose of 

determining the real questions in controversy between the 

parties. Accordingly, the plaintiffs prayed amendment of plaint by 

taking the plea that in the event their prayer not allowed the 

whole purpose of filling the suit will be infructuous.  

4. On contrary, the defendant/Opposite party submitted their 

written objection contending that petition filed by the petitioner is 

not maintainable in the eye of law in its present. It is further 

pleaded that the suit was filed on 10/4/2015 and the opposite 

party filed his written statement long back in the year 2015 and 

the Hon’ble Court framed the issue in the case on 26/4/2017, 

around two years back. That this opposite party avoids making 

any answer to the averments made in paragraphs 1 and 2 as 

these are all matter of record. That in reply to the statement 

made in paragraph 3 of the petition, this opp party admits that 

the petitioner has filed evidence in the form of affidavit long back 

in the year 2017 to be more specific on 3/8/2017and the Hon’ble 



4 

                      Misc. (J) No-45 of 2019 

Dhiru Borah & Others Vs. Anamika Barua & Others 

Court appointed an Advocate Commissioner to record the cross 

examination of PW’s. It is not known as to whether Sri Nayan 

Moni Das left his practice and joined as a member in foreigner’s 

tribunal. That in reply to the statements made in paragraph 5 of 

the petition, this opp. party states that the suit was filed long 

back and issues were framed by the Hon’ble Court basing upon 

the averments made in the plaint and written statement. 

Moreover, the petitioner and his witnesses have already filed their 

evidence in the form of affidavit in the year 2017. The petitioner 

by this application is trying to fill up the lacuna. The plaintiffs/ 

petitioners have slept over their rights, if any, for around four 

years. Such slackness does not deserve any sympathy. A right 

accrued in favour of this opp. party/ defendant No.2 cannot 

permitted to be taken away by a stroke of amendment. This will 

be totally against settled principles of law. That in reply to the 

statements made in paragraph 7 to 12 of the petition this 

answering opp. party states that the above case is fixed for cross 

examination of the petitioner and his witnesses and the petition 

which the plaintiff/ petitioner has filed and proposes to add by 

way of amendment in the plaint is not maintainable. Upon the 

above the O.P prayed to dismiss the prayer of petitioner with 

cost.  

5.  Hence from the prayer of the petitioner/plaintiff of this case it is 

seen the plaintiff/petitioner prayed amendment of plaint to 

incorporate followings in prayer portion as------ 

B(i) to decree the suit for declaration that the 
Sale Deed No. 150 for the year 2015 registered 
on 21-01-2015 in the office of Senior Sub-
Registrar, Sonitpur at Tezpur as cancelled, null 
and void and inoperative in law; 
B (ii) to decree the suit for eviction of the 
defendant No.2 from the ground floor of the RCC 
building with his men and materials therefrom 
and after his eviction the possession of the said 
vacant ground floor of the RCC building be 
handed over to the plaintiffs. 
“against the defendant No.1 restraining and 
prohibiting him in taking forceful possession in 
the ground floor of the said RCC building as well 
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as in the suit land described in the schedule 
herein below after eviction of the defendant No.2 
and handing over possession of the same to the 
plaintiffs through due process of law”. This 
portion is required to be added after the words 
“For permanent injunction” as made in the last 
portion of the para No.23 of the plaint.   

6. Prior appreciation of the fact of sustainability of the prayer put 

forwarded by the plaintiff/petitioner side let us travel through 

certain settled provisions of law in respect of the amendment of 

pleadings. 

7. Order VI, Rule 17 of the Code of Civil Procedure provides for the 

“Amendment of pleadings.” The provision enumerates that a 

court may allow any party at any stage to amend the proceedings 

if it considers that to be just. All such amendments which are 

necessary for the purpose of determining the real questions in 

controversy between the parties shall be made by the court. A 

proviso has been added to this provision through the CPC 

(Amendment) Act, 1999, which intends to limit the powers of the 

court’s discretion of amendment of pleadings. It says that no 

application for the amendment shall be allowed by the court after 

the commencement of the trial, unless the court is of the opinion 

that notwithstanding the parties’ due diligence, they could not 

have raised the matter before the commencement of the trial. 

8. The general rule is that the leave to amend will be granted so as 

to enable the real question on issue between the parties to be 

raised in the pleadings, where the amendment does not cause 

any injury to the opposite party. Now let us look at the approach 

of the judiciary in solving this issue. This job helps us in tracing 

the evolution of the law relating to the amendment of 

proceedings. 

9. Generally, the courts grant the leave to amend the proceedings if 

such allowance enables the court to decide the real matter in 

controversy. Provided that, it does not cause injustice to the 

other party. In Suraj Prakash vs. Raj Rani (AIR 1981 SC 

485) the Hon’ble Supreme Court held that liberal principles 

should guide the court in the exercise of discretion in allowing 
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amendment. It said that the multiplicity of proceedings should be 

avoided and the amendments which might change the character 

of the case must not be allowed. It also added a caveat that the 

subject matter of the suit must not be changed by that. 

10. Hence from the aforesaid discussions it is understanding that the 

classic rule is to wider the discretion and the greater the misuse. 

This power of the courts must be exercised properly, reasonably 

and non-arbitrarily. 

11. Arriving again to the instant case in hand, it is seen that the 

amendment sought by the plaintiff/petitioner is in respect of 

reliefs and it further disclosed that some important reliefs were 

not prayed although in the plaint in para no-3 those facts were 

categorically mentioned. The original T.S No-11 of 2015 now 

pending at the stage of cross-examination of witnesses and at 

this stage the plaintiff sought amendment of plaint by way of 

inserting certain relief in respect of eviction of the defendant no-2 

from the suit land along with cancellation of sale deed no-150/15. 

T.S No-11 of 2015, brought against the defendants by the 

plaintiff praying for specific performance of contract with other 

reliefs and plaintiff further pleaded in page no-3, about the sale 

deed no-150 of 2015 registered between the defendant no-1 and 

Defendant no-2. The plaintiff further pleaded that possession of 

the suit land was delivered to defendant no-2 by the dint of the 

alleged registered sale deed.  

12. Hence, it is seen that pleadings in respect of alleged registered 

sale already incorporated in the plaint by the plaintiff but due to 

bona-fide mistake the plaintiff/petitioner failed to prayed for 

passing decree of cancellation of said sale deed, eviction of 

defendant no-2 from the suit land and injunction against the 

defendant no-2 prohibiting him from taking forcefully possession 

in the ground floor of suit premises. The nature of amendment 

sought by the petitioner/plaintiff, appears to be in respect of the 

reliefs portion and in the event the court allowed the prayer the 

defendant side not going to be prejudiced, rather it will help the 

court to decide the real points of controversy between the parties 
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and it will further help the court to prevent the multiplicity of the 

proceeding. Whatever may be the result of the suit, at least the 

proposed amendment if allowed by the court at this stage it will 

prevent the multiplicity of the proceeding.  

13. Therefore in the light of aforesaid discussions, this court finds 

that plaintiff/petitioner due to bona-fide mistake failed to insert 

certain prayers in the prayer portion of the plaint and such 

mistake may be rectified by way of allowing the plaintiff for 

amendment of the plaint.  

14. Hence, this court finds sufficient reason to allow the prayer of the 

plaintiff/petitioner and consequent to that prayer for amendment 

of the petitioner is allowed with cost of Rs.2000/-.  

15. In the result plaintiff/petitioner is allowed to amend the plaint 

with cost of Rs.2000/-. Plaintiff shall pay the cost to the 

defendant/opposite parties. Plaintiff/petitioner sets at liberty to 

insert the proposed amendment in the plaint and shall submit 

amended plaint accordingly. If required plaintiff/petitioner 

permitted to submit additional evidences in respect of proposed 

amendment. The defendant/O.P may file additional W/S if they 

wishes to.  

ORDER 

16. Upon the above said observation instant misc. case stands 

dispose of by way of passing the following orders:-  

1.  Plaintiff side sets at liberty to amend the plaint by  
way of inserting amendment portion as prayed by the 
plaintiff/petitioner; 

2.  Plaintiff further sets at liberty to submit amended   
plaint as well as additional evidence in chief if 
required; 

3.The O.P’s may submit additional written statement if 
the wishes; 

4. Plaintiff side shall pay cost of Rs.2000/- to the 
defendants/O.P’s. 

17.  Inform both the sides. D/A shall take steps accordingly. Misc. (J) 

case is disposed of accordingly.           

  

 Civil Judge 
Sonitpur, Tezpur 


